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“It’s not show friends, it’s show business.”
Bob Sugar'"
Introduction

The life of a sports agent is an attractive one for many people who grew up following professional sports. Numerous young
men and women fantasize about the prospect of spending their time around professional athletes, living a luxurious lifestyle,
and earning a small fortune collecting commissions on playing and endorsement contracts.! Television programs such as
HBO’s Arliss and movies like Jerry Maguire serve to further romanticize the profession. Unfortunately, the allure of life as
an agent has created an influx of potential agents vying for a very limited number of professional athletes and an even smaller
group of superstars.’

Aspiring agents have used illegal, unethical, and unscrupulous methods in collecting clients, and states have been largely
unsuccessful at *1226 regulating the industry.’ The purpose of this Note is to examine current and proposed deterrents for
athlete-agents who choose to conduct themselves with disrepute. Part I of this Note will examine the effects that unprincipled
agent conduct has on student-athletes, universities, and collegiate athletics in general. Part II introduces Congress’ recent
attempt at regulating this issue through a law entitled the Sports Agent Responsibility and Trust Act while Part III focuses on
pre-existing federal and state mechanisms that are intended to deter sports agents from engaging in certain activities. In Part
IV, this Note asserts that Congress’ recently enacted statute will be ineffective because its enforcement provisions are no
stronger than deterrents already in effect. Thus, it is asserted that the new law will be largely unsuccessful in regulating the
industry. Finally, this Note concludes with suggestions on how Congress can effectively combat overreaching agents.

I. The Current State of the Sports Agent Industry

A. The Size of the Industry

Currently, the magnitude of the athlete representation industry is staggering. For example, just five years ago, well-known
sports agent David Falk sold his company to SFX Entertainment, Inc. for over $100 million in cash and stocks.* At the time
of the transaction, Falk had just twenty-five employees and approximately forty clients, making the size of the transaction
even more impressive.’ In 2000, SFX was subsequently sold to Clear Channel Communications for a staggering $4.4 billion.°
Firms like SFX and International Management Group boast revenues and profits in the hundreds of millions of dollars.’

*1227 However, in April 2002, the NFL Players’ Association reported that while there were nearly 1200 certified player
agents, almost 800 of them did not have a single client, a statistic probably echoed in all the major sports leagues.® As a
result, the competition for these athletes has intensified to the extent that many agents have become willing to do whatever it
takes to corral college athletes into signing an agency contract before they have finished college or officially declared
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themselves professionals.’

B. Why Sports Agents Engage in Unethical Activities

While prospective agents hope to “cash in” by representing athletes, the players’ associations in each of the four major sports
have limited the amount of commissions that an agent can collect for negotiating a player contract." In response to the
numerous actors in the market and the limit on commissions, competition among agents has erupted, causing a race to the
bottom where sports agents conduct themselves unethically in order to secure clients." Even courts have fostered this
competition by declaring that agents who attempt to steal athletes from each other through empty promises of more money or
better promotional opportunities are not liable for fraud or interference with contract.”” Generally, courts have found that an
agent is not liable for attempting to steal an athlete from a competitor as long as the agent was engaging in competition rather
than intentionally causing the breach of contract.” This has created a precariously fine line *1228 between legal and illegal
conduct, where agents have free reign to steal each other’s clients even if they are under contract.

In order to compete with large firms, individual agents with fewer resources resort to unethical and even illegal behavior.™
Most often, they engage in what amounts to extreme sales puffing, routinely overestimating the value of a student-athlete in
order to convince him to join the agent’s client stable.” Additionally, when agents are unable or unwilling to meet with
athletes directly, they employ runners to do their bidding." This occurs because various states,”” the National Collegiate
Athletic Association (“NCAA”)," and individual colleges'” put laws and rules into effect that attempt to limit the ability of an
agent to infiltrate a campus. Therefore, a runner will befriend the student-athlete and then advertise himself to agents as a
conduit,” offering his services as a close friend of the athlete and someone who can exert great influence over the decisions
he makes.” Additionally, an agent may already employ the runner and just implant him on the campus to pass money, cars,
and other gifts to the athlete to induce him into signing an agency contract before he leaves college.”” The agent or runner
may even pass illicit drugs to the student-athlete if he desires.” Unfortunately, all of these practices are flagrant violations of
NCAA Bylaws which, if discovered, result in the loss of the athlete’s college eligibility and severe penalties on the university
for which he played, whether or not the school knew or should have known about the infraction.*

*1229 William S. Saum, the NCAA Director of Agent, Gambling and Amateurism Activities, has commented that “agents,
motivated largely by financial considerations, are willing to use any means necessary to represent a student-athlete who has
even a remote chance of playing professional sports.”” He noted that they often resort to “secret payments or gifts (goods,
autos, cash, clothing) to the athlete, undisclosed payments to friends and relatives who may be in a position to influence the
athlete, unrealistic promises and considerable arm-twisting.”* There have even been instances where agents have made
payments to athletes or their families and then threatened to disclose the gifts to the NCAA Committee on Infractions if the
athlete does not execute an agency contract with him.” These threats, which are essentially blackmail, put athletes in an
extremely vulnerable position when they or one of their family members may have been taken advantage of or have
unknowingly accepted gifts or loans.

C. Effects of Illegal Agent Activities

These unscrupulous agent activities have severely negative effects upon both the athletes and the universities for which they
play. These practices can result in loss of athlete eligibility, substantial team and school penalties, and sanctions on
universities that include repayment of money, loss of scholarships, less television revenue, post-season play ineligibility, and
game forfeitures.” Unfortunately, it is not just the potential superstar *1230 that agents pursue. They generally employ these
extreme measures for client recruitment when there is even a minute chance of an individual becoming a paid professional.”
Meanwhile, the NCAA has estimated that a college athlete has just a one percent chance of making a professional team at
all.*® Thus, while one’s initial inclination may be that a student-athlete suffers little more than loss of eligibility on his way to
a highly paid professional career, this viewpoint is not in line with reality. An athlete who violates the NCAA Bylaws on
Amateurism through his conduct with an agent not only loses his eligibility, but his college scholarship as well, which may,
in turn, result in him leaving school for financial reasons and failing to ever earn a degree.”’ Tom Osborne, a Nebraska
Congressman and former Head Coach of the national champion Nebraska Cornhuskers has also pointed out that “[w]hen a
sports agent promises student-athletes fame and fortune--or a first-round draft selection--a focus on superstardom and wealth
may prevent them from considering the consequences of signing away their NCAA eligibility.”** As a result, one onlooker
has commented, “[A] youngster gambling his future on a pro contract is like a worker buying a single Irish Sweepstakes
ticket and then quitting his job in anticipation of his winnings.””® One particularly discouraging example is the well-known
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story of Lenny Cooke, a star high school basketball player who was misled by those around him.*

*1231 In contrast to student-athletes who are victims of sports agents, there are many athletes who know full well what they
are doing by accepting gifts from agents. These athletes knowingly jeopardize their NCAA eligibility and their school’s
reputation by accepting such items from potential agents and are then subject to agent manipulation. One such example is
Marcus Camby, a basketball star at the University of Massachusetts in the mid 1990s. Camby violated NCAA rules by
accepting gifts from agents and later found himself the unwitting victim of his unscrupulous agents.*

Meanwhile, schools suffer a great deal from agent activities that violate NCAA Bylaws, including team and school penalties,
loss of revenues, loss of post-season eligibility and damage to their reputations.’® From 1985 to 1996, the average number of
major NCAA infractions resulting in school probation and restrictions on scholarships and recruiting has remained steady at
approximately thirteen per year, while minor infractions remain far more numerous.”” In a well-publicized incident, the *1232
University of Michigan was recently penalized for money and loans that star basketball player Chris Webber received from a
booster between 1988 and 1993, even though the school was unaware of the payments.*® As a result of Webber’s
transgressions, Michigan was placed on two years of probation--making it ineligible for post-season play, was forced to
forfeit 112 games from the 1990s, lost one scholarship per year for four years beginning in 2004, and was required to return
$450,000 in NCAA tournament revenues.” Furthermore, the NCAA erased Webber’s name from all record books* and
subjected the University of Michigan to a great deal of embarrassment, turning a once-revered program into an unattractive
school for recruits.”” While the overreaching in this instance was caused by a “booster” of the program, rather than an agent,
the repercussions that such conduct has on the university is evident.

In addition to the damage that these unethical activities bring to student-athletes and universities, the conduct of unethical
agents causes all of intercollegiate athletics to suffer.” These continuing scandals create a negative perception of college
athletics as a whole and vilify the specific school and student involved.* Meanwhile, the agent who caused the NCAA
violations and antecedent scandal is not publicly attacked with the same force and fervor as the student(s) and university,
because he is not the well-known public figure that an athlete or university is.*

*1233 D. Inability of a University to Protect Itself

While it may seem unfair that universities are punished by the NCAA when, unbeknownst to them, their student-athletes are
breaking NCAA rules with agents, courts continue to enforce NCAA penalties against both the universities and athletes.
Appealing to judicial forces is a futile practice for athletes or universities looking for relief from NCAA regulations. For
example, in Gaines v. National Collegiate Athletic Ass’n,* the Tennessee District Court enforced NCAA rules and denied a
football player continued college eligibility after he entered the NFL draft and was not selected even though he never signed
with an agent or professional team nor accepted money or gifts from either.”” Gaines had challenged the NCAA’s eligibility
rules as a violation of anti-trust laws. The court held that the NCAA Bylaws were not subject to anti-trust challenges and that
even if they were, they had a legitimate business justification.” Similarly, in Bowers v. National Collegiate Athletic Ass’n,*
the district court upheld the NCAA’s academic standards for eligibility challenged by a learning-disabled plaintiff. The court
found that the Americans with Disabilities Act of 1990, the Sherman Act,’ and various state statutes did not apply to the
NCAA’s promulgation of eligibility requirements.*

The above examples serve to illustrate that courts are unwilling to reverse NCAA rulings or find its Bylaws illegal. If federal
courts will not monitor the NCAA in anti-trust and disability areas, it seems unlikely that a plaintiff will be successful in
having an NCAA penalty or regulation overturned in any arena. Thus, universities and athletes who are unwitting victims of
sports agents who cause NCAA violations can expect to have little success appealing assessed penalties.

I1. The Sports Agent Responsibility and Trust Act

In response to the unethical and illegal activities of sports agents, and the egregious consequences and damages that results
from their conduct, both the House of Representatives and the Senate introduced a bill to punish unscrupulous agents. The
Sports Agent Responsibility and Trust *1234 Act™ (“SPARTA”) aimed to deter sports agents from engaging in certain
overreaching activities and to prevent the unknowing violation of NCAA regulations by universities and athletes.** The bill
had three primary objectives. First, it established as illegal certain activities by agents relating to the signing of contracts with
student-athletes.” This is the true substance of the act in that it defines the duties of sports agents and prohibits certain
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conduct.’® The last two objectives dealt with punishing sports agents who violate the law through fines and civil actions by
universities and state attorneys general. Specifically, SPARTA’s second objective was to treat violations of the Act as unfair
or deceptive acts or practices of trade to be regulated by the Federal Trade Commission (“FTC”) under 15 U.S.C. §
57a(a)(1)(B).” Thus, it effectively gives jurisdiction to the FTC and allowed the commission to issue penalties in accordance
with its powers.”® The last objective of the Act was to give institutes of higher learning and state attorneys general a federal
cause of action for damages caused by agents who violate the law.”

While the disclosure requirements and the prohibited activities of SPARTA will not be analyzed here, and are to be presumed
sufficient to *1235 achieve the intended goal, the penalties and consequences imposed for violating the law merit further
discussion.” This Note asserts that making violations of the law unfair and deceptive practices of trade, and creating a civil
remedy for state attorneys general and universities against agents violating the act, are insufficient proposals that will not
deter agents from engaging in unscrupulous activities. Simply put, SPARTA is not strong enough to reach its goal of
preventing certain agent activities because various state and federal deterrents for sports agents already exist, and SPARTA’s
penalty provisions are no stronger than deterrents that have already proved unsuccessful.

III. Pre-SPARTA: Laws and Causes of Action Intended to Deter Sports Agents from Engaging in Certain Activities

A. Existing Federal Deterrents

Several federal criminal laws already exist that should deter certain agent activities. Though these federal laws seem to carry
greater penalties--such as jail time--than FTC violations or civil suits, they have not deterred sports agents from engaging in
illegal conduct.

In the revolutionary case of United States v. Walters," an Illinois District Court convicted Norby Walters and Lloyd Bloom
of mail fraud, conspiracy, and Racketeer Influenced and Corrupt Organizations (“RICO”) Act violations.”” Walters and
Bloom were sports agents who specialized in representing college football players by secretly signing them to agency
contracts and then forcing them to lie about the existence of their contracts on NCAA eligibility forms so they could continue
to receive scholarships and play football for their respective schools.”® They provided signing bonuses in cash, loans, cars,
and other gifts and postdated the signed agency contracts so that the students could retain their eligibility.* In all, Walters and
Bloom recruited fifty-eight college players, but were such poor negotiators that all but two athletes signed with other agents
upon graduating from college.” Instead of suing the athletes for the return of the money, loans, and gifts they bestowed upon
them, Walters and Bloom *1236 personally threatened the athletes in an attempt to enforce the contracts.® A jury found them
guilty of various counts of mail fraud, RICO violations, and conspiracy to commit mail fraud and sentenced Walters to five
years in prison followed by five years probation and Bloom to three years in prison followed by five years probation.” While
the Court of Appeals for the Seventh Circuit eventually reversed the decision for procedural errors,” the impact of the case
was far-reaching. It meant that sports agents would now be subject to various white-collar crimes and that their activities
could be punished under certain federal laws even if their conduct was common among other dishonest agents.” While the
prospect of jail time should have served as a significant deterrent to agents engaged in this conduct, the congressional
testimony of Representative Osborne” and William Saum,” an NCAA Executive, tells us that these same problems persist
today.

In addition to Walters, the Securities and Exchange Commission has investigated whether sports agents have illegally served
as financial advisors to their clients.”” For example, David Dayton Lukens, a California investment adviser, was forced to
settle a lawsuit instituted by the SEC accusing him of stealing more than $25 million from various athlete investors.” The
prospect of SEC inquiries should serve as a deterrent to sports agents as well.

B. State Criminal and Administrative Statutes

In addition to federal laws that can potentially punish unscrupulous agents, there are many state statutes that attempt to
regulate agent conduct.”* Some academics believe that states are motivated to regulate athlete-agents by economic principles
and should be left alone to do so.” *1237 Specifically, state economies generate a great deal of money through high profile
NCAA football and basketball programs and when these programs suffer from NCAA penalties, the economic impact can be
felt throughout the state.” This is especially true of state-funded institutions, which, if they do not generate athletics revenues,
must supplement the university’s funds with additional tax dollars.” The effects of this revenue shifting can be felt by out-of-
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state students, university employees, and other residents of the state.”® Thus, states have great incentive to create statutes
restricting agents’ conduct in addition to protecting student-athletes.

As of the writing of this Note, more than half of the fifty states have passed athlete-agent signing statutes that attempt to
regulate agent activities.” Many of these statutes have provisions similar to SPARTA, but have not successfully deterred the
prohibited conduct.*® Approximately half of the jurisdictions that have these statutes require the agent to register with the
state and pay registration fees.” An example of a typical statute is California’s, which forbids the agent or his representative
from offering or providing money or anything of value to the student-athlete.”” The law also limits athlete-agent contact and
provides civil and criminal penalties ranging from fines of up to $50,000 to one year in jail.* However, while this law exists,
there have been relatively few cases where agents have seen any real jail time* and the prospect of fines is not a true
deterrent in this industry.* Many statutes also expressly require that the agent provide *1238 notice of an agency contract to
certain entities and individuals.*® Some statutes require that the agent provide such notice within a certain time frame and
regulate the content of the notice while others further establish requirements in which the contract execution must occur.”
These types of provisions are not significantly different from the provisions in both the regulating and enforcement
provisions of SPARTA.*

Generally, the statutes impose administrative fines and penalties on the agent as well as make certain conduct a criminal
offense punishable as either a misdemeanor or felony, depending on the jurisdiction.¥ However, many of the statutes
criminalizing conduct have found the criminal prongs of their law unenforceable because of vagueness and lack of personal
jurisdiction over the defendant.”” Thus, states have resorted to prosecuting agents under other state statutes dealing with
bribery and unlawful trade practices.” Recently, in 2001, William “Tank” Black was convicted in Florida of fraud,
conspiracy and obstruction of justice in connection with his activities as a player agent.”” Specifically, he was accused and
convicted of stealing over $14 million from athletes.” In sum, there already exist many state penal deterrents for agents who
may wish to act unethically and cause athletes and schools to violate NCAA rules.

C. State Civil Statutes

In additional to criminal penalties, state legislatures have introduced civil remedies for states, universities, athletes, agents,
and other injured parties to pursue against unscrupulous sports agents.” These civil provisions include the denial, suspension,
or revocation of an agent’s registration or license, and have been adopted by California, Florida, and *1239 Pennsylvania
along with numerous other states.” Many states also provide that agent contracts entered into in violation of state law--while
the student has not declared his intention to become a professional to his university--are either void or voidable.” Commonly,
the statutes also provide that agents forfeit their right of repayment for the services, money and gifts conferred on the student-
athlete when agent contracts are entered into illegally.”

Most importantly, state statutes create private causes of action for injured persons, universities or student-athletes. However,
the scope of the potential plaintiffs does vary from state to state--some allow any damaged party to seek relief and others only
allow athletes to do so.” The various state statutes provide for damages including “actual damages . . . punitive damages . . .
court costs . . . attorney fees . . . equitable relief . . . and treble damages . .. .””

D. State Common Law

There also exist common law actions for universities, student-athletes, and state attorneys general to pursue. Thus, even if a
particular state has not provided for civil penalties or causes of action for injured parties, the common law may provide a
remedy. For example, many state courts have found that a contractual relationship exists between a student-athlete and a
university and that either party may bring an action against the other for breach of contract.' Courts have based this finding
on the premise that the financial benefits bestowed on the student are valid consideration for their agreement to play, thus
creating the contractual relationship."" The examples are numerous.

As far back as 1972, in Taylor v. Wake Forest University,'” the North Carolina Court of Appeals held that a contract existed
between the university and a student-athlete and his father.'” Taylor agreed, in accordance with his scholarship, to abide by
NCAA regulations, follow the *1240 training schedule for the football team, and to maintain a minimum grade point average
in addition to other requirements.'” Taylor and his father subsequently decided that he could circumvent certain training rules
in order to maintain “reasonable academic progress.”'” As a result, the university terminated Taylor’s scholarship and Taylor
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sued." The court consequently dismissed Taylor’s suit because it held that Taylor violated the contract between the parties
when he did not comply with the team’s training rules and physical eligibility requirements.'”” Thus, if the court was willing
to find a breach of contract for violation of training rules the court, presumably, would also find a breach of contract when the
athlete fails to conform to NCAA eligibility requirements that were also an element of the contractual relationship.

Similarly, in Williams v. University of Cincinnati,'” an Ohio court found that a contractual relationship existed between a
basketball player who had signed a national letter of intent to play basketball and the University of Cincinnati.'” The court
held that Williams had become academically ineligible after he failed to complete junior college as required by his
scholarship and financial aid agreements which were valid contracts."® The court also found that the university did not violate
the contract by failing to sufficiently appeal the NCAA’s ruling that Williams was ineligible."" In fact, the court declared that
the student was the one who had violated the contractual relationship by failing to remain academically eligible.'?

There are numerous jurisdictions that have made similar findings. In Hendricks v. Clemson University,'” the South Carolina
Supreme Court also recognized that many aspects of the student/university relationship are contractual."* In Carr v. St. John’s
University,'” the New York Court of *1241 Appeals held that a contractual relationship existed between the student and the
private university to which the student was admitted."* In Begley v. Corporation of Mercer University,'” a Tennessee district
court held that Begley, an aspiring basketball player, had violated his scholarship contract by failing to achieve a minimum
grade point average.'” There, the court also held that the university did not assume the risk that a student would be declared
ineligible by the NCAA even if it should have known the player was ineligible at the time of contract.'”

The above cases demonstrate that many state courts recognize that the relationship between an institute of higher learning and
a student-athlete is contractual in nature. It is asserted that if a contract exists between the two parties, the university has the
ability to bring an action against the student for breach of contract, which includes a violation of NCAA -eligibility
requirements outlined in the agreement.'” Therefore, it follows that a university could also bring an action against an athlete
for consequential damages that were reasonably foreseeable,” which may include assessed penalties on the university. While
contract law generally does not allow a party to sue for punitive damages, an exception is generally made for cases of
fraudulent or outrageous conduct,'” which the violation of NCAA rules may constitute. In summary, a university that enters a
contractual relationship with a student based on a scholarship or financial aid may sue a student in breach for compensatory,
consequential, and/or punitive damages.

*1242 Moreover, the university also has a common law action against a sports agent who causes an NCAA violation because
he has tortiously interfered with its contract with the student-athlete. Generally, the tort of interference with contractual
relations requires that the conduct is intentional, it interferes with the contract--usually, but not always, requiring that the
defendant cause the party to break the contract--the defendant knew that the contract existed, and the plaintiff suffered some
sort of pecuniary damages.'” This tort remedy should be available against an agent because, presumably, he will always
know or have constructive knowledge that the student-athlete has some sort of scholarship, financial aid agreement, or
national letter of intent with his university and that violating NCAA rules breaches that contract. Furthermore, violating
NCAA regulations will cause the university pecuniary damages, in the form of penalties, under the NCAA Bylaws."* Thus,
when the agent intentionally showers the athlete with gifts, loans, and other benefits, the agent is interfering with the contract
and subject to suit. Of course, tortious interference with a contract generally gives rise to punitive damages if the defendant’s
actions were intentional and without justification." This potential for suit should serve as a deterrent to sports agents who
design to interfere with student contracts with universities.

IV. Current Law Does Not and Will Not Deter Sports Agents from Engaging in Unscrupulous Activities

A. SPARTA’s Penalties and Civil Causes of Actions Are Not Substantially Different from Existing Law

These state and federal laws have not deterred the sports agent from overreaching and facilitating the violation of NCAA
Bylaws." It seems that the problem lies in the penalties, remedies, and potential deterrents the statutes attempt to employ. On
the one hand, SPARTA is essential in creating a uniform national code of conduct and requirements for sports agents.'”” It
imposes statutory regulations on agents in half of the fifty states where such laws do not exist'® and creates uniformity in the
others *1243 so that agents cannot take advantage of ambiguities in certain states.'” However, the deterrents imposed by
SPARTA, the creation of a civil cause of action for universities and state attorneys general, as well as FTC penalties, are not
substantially different from deterrents that already exist.”’
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First, finding an unfair or deceptive act or practice affecting commerce will only cause the FTC to order the actor to cease
such activity.”" If the actor continues the unfair practice, the Commission may then seek a maximum civil penalty of $11,000
for each act." This fine is certainly on par with criminal and civil penalties that already exist on state and federal levels.” In
fact, some states, like California--a state where many agents originate--have civil penalties that rise to $50,000."** Moreover,
state statutes and common law already give universities the ability to sue agents who violate the law, as Congress proposes.'*’
SPARTA does not provide any further deterrent.””® If SPARTA’s penalty and remedy provisions are no different from those
that already exist, it begs the question: How will SPARTA effectively stop sports agents from engaging in these activities?
The uneasy answer is that it will not. If the current deterrents are not working, then SPARTA, whose deterrents are strikingly
similar to those already in effect, will be just as ineffective in keeping unscrupulous agents out of the athlete-representation
industry.

B. Civil and Criminal Penalties Do Not Deter Sports Agents

It seems that the reason criminal and civil penalties are insufficient deterrents to illegal agent activity is because agents have
far too much to gain from signing a potential superstar to be deterred by fines and other *1244 penalties.”” Currently, the
average salary for a professional athlete is well over a million dollars per year: the NBA’s average salary is $4.5 million;
MLB is $2.4 million; the NHL is $1.6 million; and the NFL pays approximately $1.1 million per year.”® Therefore, if an
agent is able to secure just two NFL players as clients and takes just a four percent' commission on the players’ salary, he
will be able to collect $88,000 for negotiating their contracts.'*® Though this does not seem like a lot of money on its face, this
assumes that the agent only represents two average players. It also does not factor in any potential promotional contracts that
he secures. If, for instance, an agent is able to secure just one superstar athlete, like Lebron James, whose average salary is
between four and five million dollars per year*' and who earned over $100 million in endorsement contracts before he even
played a game,'” the deal becomes much more lucrative as the agent could earn well into seven or eight figures, considering
commissions on endorsement deals grow to 10-20%.'* Thus, an agent who can secure just a handful of superstars or a stable
of average players has earnings potential of well into the millions of dollars.” It is preposterous to assume that penalties of
$11,000--as *1245 proposed in SPARTA--will deter an agent from engaging in this enormous opportunity. There is simply
too much to gain as a successful agent to be deterred by fines this low.

Some onlookers, however, believe that sports agents are currently undeterred because they can simply headquarter
themselves in a state without substantial athlete-agent laws.'® While there may be some merit to this viewpoint, the low
monetary penalties also have a correlative effect and cannot be disregarded. Simply stated,

The multimillion-dollar value of professional athlete salaries, signing bonuses, and endorsement contracts has resulted in a
proliferation of unscrupulous practices by some sports agents. . . . [A]gents, or their representatives, are willing to break the
rules in order to sign promising student-athletes to an agency contract. Agents are willing to do this because the fees that
accompany the representation of a professional athlete are considerable, and the consequences that the agent will suffer in
comparison to the athlete or school are limited or non-existent.'*

Thus, while SPARTA’s FTC penalties of $11,000 per violation may dissuade an aspiring agent with little equity from acting
illegally when attempting to enter the industry, it is not likely to deter an unscrupulous lawyer or businessman with capital
reserves hoping to catalyze a career as a sports agent.

C. The Potential for Civil Causes of Action Does Not Deter Agents

Similarly, SPARTA’s proposal of a federal cause of action for universities against athlete-agents will not deter sports agents
from participating in illegal activities. As stated above, SPARTA’s creation of a civil remedy for universities is not a novel
concept as universities already have the ability to sue sports agents under state statutes and common law.'” However,
universities have traditionally not taken advantage of this remedy for a variety of reasons.'*

College sports are big business and universities make too much money from these programs to engage in publicized and
damaging *1246 lawsuits.'*’ In 2001, the average NCAA Division I-A program had revenues of over $25 million,"* with the
most successful program raising nearly $80 million.”' Moreover, the average Division I-A university had 554 student
participants spread out among nineteen sports,”*> but the great majority of its revenues, an average of $14,560,000, came from
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men’s basketball and football programs,'”® whose participants are the most likely targets of sports agents. With all of this
money coming into the university, it is not surprising that colleges are hesitant to upset this delicate balance. It is asserted that
the lucrative revenues from some college sports present a very strong motive for universities to keep NCAA violations out of
the public eye and to avoid potential fines, probations, and penalties. While there is no reliable data on the number of NCAA
violations that have gone unpunished, one can hypothesize that coaches, athletic directors, and other university officials have
addressed at least some potential violations “in house” without ever making them public.”* An additional problem for
universities hoping to recover damages against agents is that some agents are judgment proof. Because there exists just a one
percent chance that a college athlete will make a professional team, even in a backup role,'” the athlete and aspiring agent
that cause a violation may not be able to pay a damage bill of six to seven figures to the university.” Instead of facing the
wealthy agent who is undeterred by fines, the university must confront the agent who has no ability to satisfy a judgment.
When one combines the judgment-proof agent with the potential loss of revenue that a university could suffer, it is asserted
that the incentive to cover up such violations and not bring action against an unethical agent is strengthened.

However, even if an agent is not judgment proof, and the NCAA violation has already been discovered and sanctioned by the
NCAA Committee on Infractions, the school may still be hesitant to pursue a civil suit against an agent or student-athlete for
numerous reasons. First, such a *1247 suit could negatively affect the university’s reputation.”” Universities already receive a
great deal of criticism due to low graduation rates and the perception that they take advantage of student-athletes.”® They also
face the prospect of being perceived as hypocritical when they attempt to persuade the public that athletics are merely
secondary to education and then sue their student for money.'” Some commentators argue that “[1]egal action . . . could make
a philosophical statement that universities are more concerned with operating a business than educating their student-
athletes.”'® Instituting lawsuits against student-athletes or agents only stands to keep the controversy and rule violations in
the public eye for a longer period of time.'" This, in turn, may damage the reputation of the university and hurt recruiting in
addition to shrinking the general applicant pool. There is no question that it affects the school’s ability to recruit new athletes
because a litigious university is an unattractive one for athletes with professional aspirations.'” If a high school athlete is
choosing between two colleges and one of the schools has a propensity to sue those who cause NCAA violations, be it agents
or otherwise, it is only logical for a student to choose the school that does not take such a hard-line position.

Needless to say, it is certainly better for a university to put violations as far in the past as possible and not allow them to
remain in the media or public eye. In addition to hurting recruitment and the attractiveness of the university to potential
applicants who value a strong athletic program even as non-participants, university legal action has a negative effect on an
institution’s fundraising.'”® Alumni and other donors are reluctant to commit money to a troubled program or to a school
whose name is being eviscerated in the public media.' In sum, when researching this area, cases where universities sued
agents or student-athletes to recover *1248 damages from NCAA violations were difficult to uncover.'” In fact, there is a
relative dearth of such instances.

In addition to choosing not to sue students and agents over NCAA violations, universities may simply be unable to
successfully do so because of their constructive knowledge of the violations. Pressure is placed on coaches and athletic
programs by alumni, boosters, fans, students, and other entities, which creates a “win-at-all-costs attitude'* at many of the
larger Division I-A schools. “Big-Time” college programs regularly post home attendance figures of over 100,000 people per
game, possess more funds and resources than smaller schools, and have a substantial recruiting advantage because of their
tradition and national prowess.'” This pressure causes coaches or other university personnel to engage in a type of “willful
blindness'* to the activities surrounding their program, including the infiltration of agents and/or their runners.'® There is a
great deal for colleges to lose if the program goes though an uncompetitive year because of a recruiting drought.' This
scenario presents a problem for the university when one of its employees in a position of power knew or should have known
of the agent’s conduct as it may make suit against the agent impossible due to the school’s constructive knowledge."

*1249 One’s initial reaction to this may be that SPARTA does not deal with the “willfully blind” university and that the law
does not need to protect unethical universities from questionable agents. However, this reaction results from a
misunderstanding of the purpose of SPARTA or the problem in general, which, when introduced by Representatives Tom
Osborne and Bart Gordon, was primarily to protect the student-athlete."” Therefore, despite the fact that SPARTA may
correctly disallow a university that was at least partially at fault to recover damages from an agent who causes NCAA
violations, the athlete is still at a loss. The athlete loses his eligibility and scholarship, and suffers other damages including
damage to his reputation.'” The need to deter the sports agent from taking advantage of the student-athlete is still present
when the university is partially to blame. Indeed, in dealing with a university that will not come down hard on player-agent
relationships, the agent has just cut off one potential remedy against him. In summary, deterrents currently in effect are not
successful. Monetary penalties remain too low and universities, for a bevy or reasons, are unwilling to pursue civil actions
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against agents.

V. Solutions to the Problem

A. Congress Should Create a National Sports Agent Registry

The problem of sports agents’ damaging activities is still very prevalent.”” While SPARTA’s penalties may not be strong
enough to deter agents from taking advantage of athletes and causing universities to be sanctioned by the NCAA, this Note
proposes that there is a feasible solution to give the bill the effect that its sponsors had hoped.'"” Any federal legislation
should include a provision creating a national registry of sports agents, on par with the registration requirements that many of
the states have enacted.'” This national registry, really a federal licensing *1250 system, can be used to monitor agent
activities while serving as a prerequisite to conducting business as an agent.'” Congress should then make it illegal for agents
to enter agency contracts in the sports business without having a federal license or being listed on this registry.”” The law
should then make any commissions or other benefits to an agent forfeitable if garnered by an unregistered negotiator.'” The
prospect of forfeiture of moneys would provide the necessary impetus for agents to at least register or get the necessary
license under the federal statute.

Once this national registry is in place, Congress must add to the list of penalties for violation of SPARTA’s third section'®
the possibility of being removed from the registry either temporarily or permanently. This would prevent agents from
benefiting from agency contracts entered into when their license was either suspended or revoked. If their contracts will be
declared void, there is little incentive for agents to expend time, resources, and money chasing student-athletes.

The potential for losing one’s ability to work as an agent should motivate more agents to conform to the law. If agents know
that they may lose their livelihood if they behave unethically, the risks associated with taking advantage of young athletes
become exponentially larger. Instead of facing minor fines and the remote possibility of suit, the agent may be stripped of his
ability to work in his chosen profession and, consequently, frozen out of a billion dollar industry.

Congress must then couple the creation of a national registry with a requirement that professional sports teams and other
entities dealing with professional athletes verify that the athlete-agent is indeed registered before entering a contract with
them'™ or face the prospect of the contract becoming void. Thus, the athlete will not be committed to a bad contract entered
into by an unregistered or unlicensed agent. This will further protect the athlete from bad contracts that are otherwise difficult
to escape. *1251 If the team or endorsement company failed to check the registry, and the agent was not licensed to work as a
sports agent, then the contract could be voidable at the athlete’s behest. While this restriction seems harsh, it does a great deal
to protect the athlete at a relatively minor inconvenience for the large corporations or sports franchises that employ them. As
teams and marketing firms will surely review the national athlete-agent registry in order to protect their contracts,
unregistered agents will have a difficult time representing athletes as the industry polices itself.

SPARTA is not silent on the issue of creating agent registries and licensing systems. Section Eight of the Act states “It is the
sense of Congress that States should enact the Uniform Athlete Agents Act of 2000 drafted by the National Conference of
Commissioners on Uniform State Laws, to protect student-athletes and the integrity of amateur sports from unscrupulous
sports agents.”'® The Uniform Athlete Agents Act (“UAAA”) has, as one of its centerpieces, the creation of a state licensing
system similar to the one proposed in this Note.'® Unfortunately, SPARTA steps short of actually implementing a version of
the UAAA on the national level and merely urges states to adopt the uniform law."™™ The UAAA would create “a
comprehensive, uniform registration process that will provide important consumer information for student-athletes, parents
and institutions, as they will have access to the detailed information contained in the agent application.”'® However, if the
registry system is implemented on just a state level, agents could escape prosecution or license revocation in one state by
moving to another."

Why Congress did not propose some sort of registry in SPARTA is a conundrum. Perhaps Congress has Commerce Clause
concerns in promulgating such a mandate."” However, it is clear that the sports agent *1252 industry is interstate in nature as
student-athletes attend schools in different states, are represented by agents based in other states, and are eventually
employed by professional teams that compete across the country. In United States v. Morrison,' the Court held that, for a
law to come under the purview of the Commerce Clause, the statute must: (1) regulate commerce or an economic
enterprise;'® (2) have an express jurisdictional element that limits its reach to activities affecting interstate commerce;"* (3)
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have legislative history showing the activity affects interstate commerce;””' and (4) show that the link between the regulated
activity and interstate commerce is more than just attenuated.'” The contractual relationship between the agent and athlete is
commerce, or an economic enterprise, because it involves employment and contracts across state lines. While the
jurisdictional element in the law is not clearly stated, Morrison finds this is not fatal to a statute’s constitutionality when the
other factors are very strong.'”” Moreover, the legislative history surrounding SPARTA is expansive, as has been detailed
throughout this Note."” The regulation of an agency contract that is purely intrastate in nature--which may be the case in
instances where agents and athletes are residents of the same state and execute a contract in that state--affects interstate
commerce in more than an attenuated manner. Intrastate agent activities surely have a substantial effect on agents from other
states because they are competing against one another for the same athlete and may take part in a “race to the bottom” in
order to sign the athlete."” The constitutionality of such a law, therefore, is not likely to be in peril even under the strict
Morrison test. Admittedly, this is just a cursory examination of constitutional law and a further assessment is still needed.

While prohibiting certain conduct as outlined in SPARTA, and creating a national registry or licensing system in conjunction
with those prohibitions, will presumably dissuade some agents from engaging in these activities, this is admittedly not a
perfect solution. There will always be agents that are outliers in the equation who are so desperate to break into the industry
that they will violate the law under any circumstances in order to enhance their prospects of signing athletes. While the
possibility of being removed from the national registry will not deter these agents, the *1253 FTC fines and potential lawsuits
may deter them, because to these agents, a bevy of $11,000 fines and/or even a remote chance of facing a six or seven figure
judgment could deter them from breaking the law. Of course, admittedly, there are other aspiring agents who just cannot be
deterred.

Whatever the reason, Congress has failed to implement an effective deterrent and regulatory mechanism. This is an area that
needs better regulation' and the federal government would be justified in creating a licensing system or federal registry,
monitored by the FTC, to control the unscrupulous agent.

B. Other Potential Solutions

Other commentators have suggested additional changes that should be made to SPARTA or added to future congressional
attempts at regulation in order to protect student-athletes. Most notably, Scott Boras, a former coach and renowned sports
agent,'”” has suggested that the bill should promulgate a civil action and remedy for student-athletes against agents who
damage them."”® While athletes may have common law contract actions for unconscionability, duress, or other overreaching,
students do not possess, by federal statute, the right to sue agents for damages caused to their career, education, and
reputation. Boras has argued that

[s]tudent-athletes and their families rarely understand the complexity of the NCAA and professional sports rules. In most
instances, athletes are only left with the information that is given to them by a university or outside counsel. The decision
whether to forgo a college scholarship and pursue a professional career requires sophisticated analysis and legal counsel."”
Boras also postulates that Congress should better promote the use of legal counsel in making these decisions and that any
federal law should differentiate between an agent who is pursuing his own interests and that of an attorney, who is required to
serve the best interests of his client.*”

Boras also believes that professional sports teams should have a duty to report to the NCAA any dealings they have with
agents and student-athletes in order to better help the NCAA regulate itself and to deter agents *1254 from acting to cause
NCAA violations.”" Boras suggests that Congress should allow the athlete to recover up to one million dollars in damages
from an agent who causes the player’s collegiate eligibility to be terminated.*” He proposes that this remedy will deter sports
agents from engaging in dishonorable practices because agents will be unable to count on the athlete’s secrecy in the agent’s
wrongdoing.*”

In addition to Boras’s suggestions to strengthen SPARTA, Howard Beales, the Director of the Bureau of Consumer
Protection at the FTC, also suggests that any bill should include a private right of action for student-athletes against agents.*"
He suggests that this private right of action may be more appropriate than FTC action taken in the public interest, because it
would allow athletes to vindicate their rights in all situations, whether or not FTC action is appropriate.”” He also suggests
that the regulated activities of the agent should be more in line with the NCAA Constitution and Bylaws in order to prevent
the loss of eligibility.”” For example, he suggests that the NCAA rules prohibit the athlete from entering either an oral or
written contract with an agent, but SPARTA only referred to written contracts.”” Thus, he believes SPARTA or any federal
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law should be nearly identical to NCAA rules so that there is no doubt about what the law prohibits.

Conclusion

The current magnitude of the athlete-representation industry is overwhelming. More and more prospective agents enter the
market every day and the competition among them propels many actors to engage in overreaching and illegal activity. These
agents purposely put athletes and universities at risk of violating the NCAA Constitution and Bylaws and execute
unconscionable contracts with athletes. There is little disagreement that a problem exists in this area.

While athlete-agent laws already exist in more than half of the fifty states, national uniformity is greatly needed. Congress’s
attempt to regulate this activity on a federal level through the Sports Agent *1255 Responsibility and Trust Act is a much-
needed step in the right direction. Without uniformity, agents execute contracts in states without athlete-agent statutes and
take advantage of ambiguities in the law. However, uniformity is not enough--adequate deterrents are also required. The
deterrents currently in effect on both a federal and state level are not strong enough. They do not deter wealthy agents
because the gains that can be realized from signing star athletes more than offset any penalties or lawsuits they will have to
face for violating the law. Similarly, the deterrents do not entirely discourage startup agents because these agents are
judgment proof.

To combat these problems Congress should create a federal registry/licensing system for sports agents that would require
athlete contracts, both playing and endorsement deals, to be brokered by registered agents only, declaring void or voidable all
contracts administered by agents who are not registered. Penalties should then include revocation or suspension of an agent’s
license to deter them from putting their livelihood in jeopardy through questionable activities that may cause damages to
athletes or universities. An amended SPARTA or any other federal bill must include provisions similar to those of the
Uniform Athlete Agency Act regarding a registry system--merely urging the states to adopt such a system is not enough.

The sports agent industry is a cutthroat competitive world where an agent will do whatever it takes to land a client. This type
of business needs tougher penalties than those currently in place or proposed by Congress. Currently, the prohibition on
certain activities of agents is adequate, but their enforcement provisions are deficient. In order for its directive to be heard,
Congress must come down harder on these agents.
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913 F.2d at 389-90 (noting that that the circuit court did reverse on procedural grounds).

Id.

Id.; see also Couch, supra note 1, at 121-23.

913 F.2d at 390 (stating that most athletes dismissed Walters and Bloom as their agents because they “felt cheated by [their]
clandestine tactics”).

Id. (finding that while their attorneys found the contracts enforceable, despite their violations of NCAA bylaws, Walters and
Bloom attempted to enforce them on their own rather than through a judicial process).

Id. at 390-91.

Id. at 393.

See Couch, supra note 1, at 122-23.

See Hearing, supra note 8, at 3-7 (statement of Rep. Tom Osborne).

See id. at 13-14 (statement of William Saum).

See Couch, supra note 1, at 133.

See, e.g., Michael O’Keeffe, Money Men in Demand: There Are 1,600 Agents and Advisers Vying for a Piece of the $2.5 Billion
NFL Players Will Earn, N.Y. Daily News, Apr. 27, 2003 (including victims such as Simeon Rice, Eric Dickerson and Shannon
Sharpe).

E.g., Cal. Bus. & Prof. Code §§ 18895-97 (Deering 2003); Mich. Comp. Laws Ann. § 750.411e (2003); Tex. Occ. Code Ann. §§
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2051.001-.553 (Vernon 2004); see also Diane Sudia & Rob Remis, Athlete Agent Contracts: Legislative Regulation, 10 Seton Hall
J. Sports L. 317, 319 n.2 (2000) (describing various state laws that regulate athlete-agent contracts).

Diane Sudia & Rob Remis, The History Behind Athlete Agent Regulation and the ‘Slam Dunking of Statutory Hurdles,” Vill.
Sports & Ent. L.J. 67, 70-73 (2001).

Id. 70-71. The money generated by athletics is typically reinvested in numerous pursuits of the university.

Id. at 72-73.

Id. at 72-73 (examining the consequences to a state, such as lost scholarship opportunities for out of state students, employee lay-
offs, and tax increases within the state).

Sudia & Remis, supra note 74, at 319 n.2; e.g., Cal. Bus. & Prof. Code §§ 18895-97; Mich. Comp. Laws Ann. § 750.411e; Tex.
Occ. Code Ann. §§ 2051.001-.553.

See infra Part IV.B-C.

Couch, supra note 1, at 131.

Id. (citing Cal. Bus. & Prof. Code §§ 18895-18897.97 (West 1997)).

Id. (citing Cal. Bus. & Prof. Code §§ 18.897.8, 18897.93 (West 1997) (allowing an agent to be imprisoned or fined the maximum
amount)); see also Cal. Bus. & Prof. Code §18897.93 (giving courts the right to suspend or revoke a person’s ability to continue
business as an athlete-agent).

An extensive Westlaw and Lexis search did not uncover a case where anyone was sentenced to jail time. While such cases may
exist, they are presumably rare. Moreover, in 1993, there were only twenty-two agents registered in the entire state of California,
yet many agents continued to do business in the state without penalty, including Leigh Steinberg, a well publicized football agent.
See King, supra note 23, at 92. It has been suggested that the state just “has better things to do than send out the state’s attorney to
chase down agent regulation violators.” Id.

See infra Part IV.A.

Sudia & Remis, supra note 74, at 324.

See id.

S. 1170, 108th Cong. §§ 3-7 (2003); H.R. 361, 108th Cong. §§ 3-7 (2003); see also supra Part II.

See Sudia & Remis, supra note 75, at 84.

See generally id. at 87-91 (discussing an agent’s ability to avoid agent laws by signing and executing out of state contracts and by
exploiting various loopholes in state laws).
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105
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107

108

See, e.g., Abernethy v. State, 545 So0.2d 185 (Ala. Crim. App. 1988) (while the jury trial found the defendant not guilty of bribery
and unfair trade practices, the potential for prosecution under these laws did exist). However, Abernethy also held that an agent
who gives student-athletes money and gifts could not be convicted of tampering with a sports contest. Id. at 191.

David Aldridge, Agents of Change See Slow Progress in Sports, ESPN.com, Feb. 28, 2002, at
http://espn.go.com/columns/aldridge david/1342031.html (last visited Oct. 31, 2004).

Id.

See generally Sudia & Remis, supra note 75, at 83 (noting that over twenty athlete-agent statutes provide civil remedies for injured
parties); Remis, supra note 28, at 13-22 (discussing various types of civil and administrative provisions aimed at regulating the
sports agent including subjecting him to suit by universities and athletes).

Remis, supra note 28, at 12-14 (finding such laws also exist in Alabama, Arkansas, Connecticut, Georgia, lowa, Kansas, Louisiana,
Maryland, Mississippi, Missouri, North Carolina, Oklahoma, Tennessee, Texas, and Washington).

Id. at 15.

See id. at 15-16.

See id. at 17-20 (noting that most states that create these causes of action generally just provide actions for the athlete and the
university and not all persons who were consequently injured).

Id. at 20 (emphasis omitted).

See Stangel, supra note 36, at 140-42.

Id. at 140-46.

16 N.C. App. 117 (N.C. Ct. App. 1972).

See id. at 121-22 (finding proper consideration was received on each side).

See id. at 121 (concluding that the scholarship Taylor received was valid consideration in exchange for abiding by these
requirements).

Id.

Id. at 121-22.

Id. (holding that Taylor could not insert his own academic standards clause and that this was not an ambiguity in the agreement).

112 Ohio Misc. 2d 36 (Ohio Ct. Claims 2001).
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Id. at 47 (finding valid consideration was received on either side of the agreement).

Id. at 46-47 (holding that Williams did not pass the proper classes to allow him to graduate from junior college and thus make him
eligible to play basketball for the University of Cincinnati).

Id. at 46-47 (finding that the University was not responsible for fighting the actions of the NCAA to unreasonable ends).

Id. at 47.

578 S.E.2d 711 (S.C. 2003).

Id. at 716-17 (holding that the university did not expressly or impliedly promise to ensure student’s athletic eligibility in exchange
for his baseball scholarship and that it was only discussed after his enrollment).

12 N.Y.2d 802, 187 N.E.2d 18, 235 N.Y.S.2d 834 (1962), aff’g 17 A.D.2d 632,231 N.Y.S.2d 410, (2d Dep’t 1962).

Carr, 17 A.D.2d at 633, 231 N.Y.S.2d at 413.

367 F. Supp. 908 (E.D. Tenn. 1973).

Id. at 910.

Id. (holding that the school was not required to sustain a scholarship to a student-athlete who failed to meet academic requirements
even if the school feared that such an outcome was possible or even likely when it extended the scholarship).

But see Stangel, supra note 36, at 147-48 (arguing that, because the NCAA generally requires that national letters of intent,
scholarship agreements, financial aid agreements, and student-athlete statements be uniform, that courts may view these
agreements as adhesion contracts and unenforceable if there are any shocking clauses). Also, some statutes bar suits against
students for violations of NCAA regulations. Id. at 150.

E. Allan Farnsworth et al., Contracts 525 (6th ed. 2001) (discussing how consequential damages are permissible when they are
foreseeable and arise from the circumstances of the contract); see also U.C.C §§ 2-712(2), 2-715 (2003).

See Farnsworth et al., supra note 121, at 18 (explaining that punitive damages are allowed for tortuous conduct that is sufficiently
outrageous). This could also give rise to a common law fraud action if the athlete knowingly made a false representation to the
university before entering into the contract. See Stangel, supra note 36, at 150-51.

See Victor E. Schwartz et al., Prosser, Wade and Schwartz’s Torts 1078, 1106 (10th ed. 2000).

See supra note 28 and accompanying text.

Schwartz et al., supra note 123, at 1106 (postulating that a plaintiff may sue a third party for tortuous interference with a contract in
addition to suing on the contract).
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141

See supra Part I (discussing the current problems in the industry).

See S. 1170, 108th Cong. § 3 (2003); H.R. 361, 108th Cong. § 3 (2003).

See supra note 79 and accompanying text (discussing how half the states have such laws).

See supra note 90 and accompanying text (noting how agents may avoid state laws due to lack of personal jurisdiction or
vagueness); see also Robert N. Davis, Exploring the Contours of Agent Regulation: The Uniform Athlete Agents Act, 8 Vill.
Sports & Ent. L.J. 1, 2 (2001) (noting that state laws do not require reciprocal enforcement or registration requirements).

See supra notes 74-88 and accompanying text.

15 U.S.C. §§ 45(a)(2), 45(g) (2003).

15 U.S.C. § 45(1)-(m), amended by 16 CFR § 1.98 (2003) (raising the FTC fine in 15 U.S.C. § 45(1)-(m) from $10,000 to $11,000).

See supra Part I11.A-B.

See supra notes 82-83 and accompanying text.

See supra Part I11.C.

See S. 1170, 108th Cong. (2003); H.R. 361, 108th Cong. (2003). But see Sports Agent Responsibility and Trust Act: Hearing on
107 H.R. 4701 Before the Subcomm. On Commerce Trade and Consumer Protection of the House Comm. on Energy and
Commerce, 107th Cong. 19-24 (June 5, 2002) (statement of Howard Beales, Director of the Bureau of Consumer Protection at the
Federal Trade Commission) (stating that the FTC has the authority to institute civil actions seeking civil penalties, restitution or
“disgorgement to the U.S. Treasury of defendants’ ill-gotten gains”).

Hearings, supra note 8, at 1-2 (statement of Rep. Chris Cannon) (finding that there is too much money to make as a successful
sports agent to be deterred by monetary penalties); id. at 4-8 (statement of Rep. Tom Osborne) (same).

Thomas Heath, Below the Red Line; As a Majority of Teams Appear to Lose Money, Expansion and Soaring Salaries are Blamed,
Wash. Post, Feb. 1, 2003, at DO1.

Michael Cohen, Meet the Real Jerry Maguires, Boston Bus. J., Oct. 5, 1998 (finding that the average commission for player
contracts is between three and five percent), available at http:// boston.bizjournals.com/boston/stories/1998/10/05/focus1.html; Eric
Fisher, The Lurid Lure of Money, Insight on the News, Apr. 16, 2001, at 22 (declaring that commissions on playing contracts
generally cap out at 4%).

This is because four percent of $2.2 million (two average NFL players) is $88,000 (.04 x $2.2 million).

Tom Withers, No. 1 Draft Pick LeBron James Close to Signing with Cleveland Cavaliers (July 2, 2003) (reporting that James will
“make $4.02 million (2003-2004), $4.32 million (2004-2005) and $4.62 million (2005-2006) over the next three seasons”),
available at 2003 WL 58532546.
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See Matt Hayes, It’s LeBron’s World, Sporting News, July 21, 2003, at 2 (hypothesizing about whether the media attention
surrounding Lebron James will translate into playing success); Tom Withers, Lebron James Hits Jackpot with Endorsement Deals,
USA Today.com, May 22, 2003, at http:// www.usatoday.com/sports/basketball/draft/2003-05-22-james-deals_x.htm.

See Bill Borrows, Show Me the Money: New Sitcom Trevors World Of Sport Takes a Free Kick at the Cut-Throat Game of the
Celebrity Sports Agent, The Guardian (London), Aug. 9, 2003, at 8 (discussing the potential to make commissions on various
services as a sports agent); Fisher, supra note 139, at 22 (stating that commissions can reach as high as 20%).

An agent who can corral a modest client base of five all-star NBA players can earn up to $6.15 million per year or more. This is
because four percent of a player’s salary of approximately $12 million is $480,000; multiplied by five players, the amount rises to
$2.4 million. Plus, considering that an all-star player may earn an additional $5 million per year in endorsements, a fifteen percent
commission on $5 million is $750,000; multiplied by five players, the amount rises to $3.75 million. If the agent combines this
with a dozen other average to below average players, his earnings are even larger.

Hearing, supra note 8, at 7-9 (statement of Rep. Bart Gordon).

H.R. Rep. No. 108-24, pt. 1, at 2 (2003) (emphasis added).

See supra Part I11.C-D.

But see Associated Press, Michigan Wants Webber to Pay Legal Fees (Sep. 18, 2003) (reporting that the University of Michigan
will seek to recoup legal fees and lost tournament earnings from former student-athlete, Chris Webber, for breach of contract for
knowingly causing NCAA violations), available at http://sports.espn.go.com/nba/news/story?id=1618310.

See Stangel, supra note 36, at 151-52.

Daniel L. Fulks, Revenues and Expenses of Division I and II Intercollegiate Athletics Programs: Financial Trends and
Relationships 2001, at 10 tbl.2.1 (2001), available at http://www.ncaa.org/library/research.html #participation rates (last visited
Oct. 20, 2004).

Id. at 15 tb].2.4.

Id. at 10 tb1.2.1.

Id. at 22 tb1.3.2.

See Wetzel, supra note 38 (suggesting that the basketball coach was aware of NCAA violations but did not address them).

Hearing, supra note 8, at 1-2 (statement of Rep. Chris Cannon).

See supra note 8 and accompanying text (stating that a very large percentage of agents do not have athletes under contract and are
without clients).

See generally Stangel, supra note 36, at 151-52 (discussing in detail the potential negative ramifications of a university bringing a
suit to recover damages for NCAA penalties).
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See id. at 151.

See id.

Id.; see also Sudia & Remis, supra note 75 at 79-80 (disputing the NCAA’s claim that its athletic programs are meant to preserve
“the spirit and educational value of intercollegiate athletics” because schools do not have the same opportunity to win games and
compete).

See Stangel, supra note 36, at 151.

Cf. id. at 152 (postulating that the Internet greatly impacts the recruiting of high school athletes and that students are very
knowledgeable about the schools recruiting them, which makes it difficult to recruit a student when the university has previously
pursued legal action against NCAA violators).

See id. at 152.

Id.

See, e.g., Taylor v. Wake Forest Univ., 16 N.C. App. 117, 121-22 (N.C. Ct. App. 1972) (implying that the school had a cause of
action against the student for breach of contract but was not pursuing it); Williams v. Univ. of Cincinnati, 112 Ohio Misc. 2d 36,
47 (Ohio Ct. Claims 2001) (pointing out that the university did not seek damages against the student who willfully violated NCAA
bylaws and caused the school to be sanctioned and even allowed him to keep his scholarship). But see Associated Press, Michigan
Wants Webber to Pay Legal Fees (Sep. 18, 2003) (reporting that the University of Michigan will seek to recoup legal fees and lost
tournament earnings from former student-athlete, Chris Webber, for breach of contract for knowingly causing NCAA violations),
available at http://sports.espn.go.com/nba/news/story? id=1618310.

Stangel, supra note 36, at 152-53; see also Sudia & Remis, supra note 75, at 79.

See Sudia & Remis, supra note 75, at 79.

See generally Joshua Dressler, Cases and Materials on Criminal Law 160 (3d ed. 2003) (describing willful blindness as the
equivalent of knowledge in criminal law when a defendant deliberately closes his eyes to what should be obvious to him). It is
asserted here that courts will be unlikely to grant damages to universities that knew of the ongoing NCAA violations and did not
attempt to stop them. It can be imputed that this is a type of contributory negligence or high level of comparative negligence that
will either reduce or eliminate any hope of recovery.

See Stangel, supra note 36, at 152-53.

See Fulks, supra note 150, at 10 tbl.2.1 (detailing the revenues that Division I-A universities take in from various athletic
programs).

See S. 1170, 108th Cong. § 6 (2003); H.R. 361, 108th Cong. § 6 (2003). While SPARTA gives educational institutions a cause of
action against sports agents in Section Six of SPARTA, it does not lay out the elements of suit. However, it can be inferred that if
the university knew about a continuing violation and did not address it until it was sanctioned by the NCAA, at least some of its
damages, those from the continued violation, would not have been caused by a violation of the act, but through the university’s
own ineptitude. Id.
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Hearing, supra note 8, at 7 (statement of Rep. Tom Osborne); id. at 9 (statement of Rep. Bart Gordon); see also H.R. Rep. No. 108-
24, pt. 2, at 33 (June 2, 2003) (stating that the purpose of the bill is “to protect the often guileless student athlete from real-life
consequences of dealing with the unscrupulous [agent]”).

See supra notes 28-32 and accompanying text (describing the damages that an athlete may incur).

See supra Part 1.

See Hearing, supra note 8, at 7 (statement of Rep. Tom Osborne); see also H.R. Rep. No. 108-24, pt. 2, at 33.

Many states have adopted the Uniform Athlete Agency Act, see infra note 183 and accompanying text, which includes a
registration provision. Unif. Athlete Agents Act §§ 4, 6, 8 (2000). The problem with the states’ registry laws is that agents can
remain in and make contracts under the laws of states that do not require an agent to register with the state, thereby avoiding ever
having to register. See Hearing, supra note 8, at 7 (statement of Rep. Tom Osborne). If states’ laws were uniform, the registry
would be very effective.

Cf. Unif. Athlete Agents Act §§ 4-8.

See Unif. Athlete Agents Act § 4 and Cal. Bus. & Prof. Code § 18896 (2003) for similar state registry laws.

State acts have similar provisions that make the contracts of unregistered agents void. See Unif. Athlete Agents Act § 4; Cal. Bus.
& Prof. Code § 18897.9.

See S. 1170, 108th Cong. § 3 (2003); H.R. 361, 108th Cong. § 3 (2003).

Cf. Hearing, supra note 8, at 13 (statement of Scott Boras, Sports Agent and former coach) (arguing that SPARTA should include
“a provision requiring pro sports franchises to report to the NCAA their meetings and discussions with student-athletes, and which
agents they’ve had contact with”). Boras argued that “Team representatives are invited to visit high school and college campuses.
They draft and sign the players.... [Therefore,] [t]he conduct of a pro sports franchise should be subject to the same scrutiny as that
of a sports agent.” 1d.

S. 1170, 108th Cong. § 8 (2003); H.R. 361, 108th Cong. § 8 (2003). As of June 2003, sixteen states have already adopted the
UAAA while twelve others have introduced it into their legislatures. H.R. Rep. No. 108-24, pt. 1, at 2 (2003) (reported by
Representative Billy Tauzin, Chairman of the Committee on Energy and Commerce). Among the states that have not enacted the
UAAA, eighteen have some type of agent law(s) and the remaining sixteen have no law addressing agent conduct. Id.

Unif. Athlete Agents Act §§ 4, 6, 8 (2000).

S. 1170, 108th Cong. § 8 (2003); H.R. 361, 108th Cong. § 8 (2003).

Hearing, supra note 8, at 14 (statement of William Saum) (noting that twenty-one states have already adopted the UAAA).

See Hearing, supra note 8, at 1-2 (statement of Rep. Chris Cannon); Davis, supra note 129, at 1-2 (discussing the problems with
current state registry systems).

149 Cong. Rec. H4895, 4899 (daily ed. June 4, 2003) (statement of Representative Stearns postulating that the reason the bill may
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205

have been dropped from the 107th Congress was because it was perceived as a federal mandate). But see H.R. Rep. No. 108-24, pt.
2, at 8 (June 2, 2003) (finding that the constitutional authority for SPARTA lies in the Commerce Clause, U.S. Const. art. I, § 8).

529 U.S. 598 (2000).

Id. at 610.

Id. at 611-12.

Id. at 612-13.

Id.

See id. at 611-12.

See, e.g., H.R. Rep. No. 108-24, pt. 2 (June 2, 2003).

See supra text accompanying note 3; Part IV.B-C.

See supra Part [.LA-D.

John Henderson, Saint or Elsewhere; After Bringing Salaries into the Stratosphere, Those in Baseball Either Swear by Superagent
Scott Boras or Swear at Him, Denver Post, July 19, 1999, at D-01 (detailing Boras’ immense success); Sara J. Welch, Scott Boras
is the World’s Greatest Negotiator, 50 Successful Meetings 56, 56-57 (Nov. 2001) (illustrating Boras’ immense success).

See Hearing, supra note 8, at 13 (statement of Scott Boras).

Id.

Id. at 12-13.

See id. at 13.

Id.

Id.

See Sports Agent Responsibility and Trust Act: Hearing on 107 H.R. 4701 Before the Subcomm. On Commerce Trade and
Consumer Protection of the House Comm. on Energy and Commerce, 107th Cong. 20-21 (June 5, 2002) (statement of Howard
Beales, Director of the Bureau of Consumer Protection at the Federal Trade Commission).

Id.
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Id. at 21.

Id.
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